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 1883: Establishment of the first National 
notification gazette for public procurements
(Norsk Kundgjørelsestidende)

 1899: The first regulations on public
procurement

 1923 and 1927: Revisions of the procurement
rules

 1978: Rules for the Government’s procurement
activities (Regelverk for Statens 
anskaffelsesvirksomhet – REFSA)

 1992: EEA Agreement
4

A brief history of
procurement rules in 
Norway
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DAMAGES?



 Culpa in contrahendo oder Schadensersatz bei
nichtigen oder nicht zur Perfection gelangten
Verträgen (1861)

 Damages for acts in the precontractual phase:
limited to the negative costs.

 Important legal historical context for the tort 
system for precontractual liability in Norway.

 Damages for the positive interest: traditionally
not protected at all in Norwegian law

(Rt. 2007 p. 425, para. 31-34) 6

Rudolf von Jhering
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Whether the EEA rules will bring 
about changes in tort law in this
area remains to be seen. 

Norwegian Offical Report (NOU) 
1997: 21 Offentlige anskaffelser, p. 85. 



In case of a breach of this Act or 
its Regulations, a plaintiff shall have 
the right to seek damages for 
the losses suffered as a 
consequence of the breach

Public Procurement Act 1999, 
section 11

(section 10 of the 2017 Act)
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 Case concerning procurement for architect
services for the design of a new building at 
the hospital in Ålesund.

 Nucleus: cluster of 7 architects, erronously
ranked 2nd. 

 Several faults committed, described by the
Supreme Court as breaches of «central and 
fundamental principles and regulations in 
procurement law» (p. 1075)

 Nucleus thus sought damages for the loss of
profit/positive interest…

Rt. 2000 p. 1062 Nucleus



”

There has to be a certain room for errors in 
relation to the evaluation of tenders, both with
respect to the factual grounds and with respect to 
the interpretation of the rules, without this
leading to liability for the positive costs [loss of
profit]. 

In my view the starting point should be that there
has to be a presence of substantial errors. In 
the assessment of whether an error is substantial, 
regard has to be given to the size of the error, the
type of error, and how much the contracting 
authority is to blame.
Justice Utgård, Nucleus, p. 1079



”
I cannot see that one from EU law [referring
to Brasserie du pêcheur and Factortame] may
deduce that there has to be a stricter liability
for the [contracting authority’s] breaches of
the rules in this case than what follows from 
the Nucleus ruling […]

Justice Indreberg, Reno-Vest, para. 56
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 Tender for ferry services between Brekstad 
and Valset, in the County Sør-Trøndelag (now
Trøndelag). 

 Fosen Linjen: Ferry operator.

 Several complaints and court cases. 

 AtB cancelled the tender due to error
regarding one award criteria.

 Fosen Linjen sued for damages – positive 
interest and (in the alternative) negative 
interests.

 Court of Appeal had difficulties
understanding Strabag and Combinatie
Spijker.

 Referred questions to the EFTA Court…

Case E-16/16 Fosen Linjen



”

Article 2(1)(c) […] precludes national legislation 
which makes the right to damages […] conditional 
on that infringement being culpable
[…]
The same must apply where there exists a 
general exclusion or a limitation of the 
remedy of damages to only specific cases. 
This would be the case, for example, if only 
breaches of a certain gravity would be 
considered sufficient to trigger the contracting 
authority’s liability, whereas minor breaches would 
allow the contracting authority to incur no liability.

Fosen Linjen, para. 77



A simple breach of public procurement law is 
in itself sufficient to trigger the liability of the 
contracting authority to compensate the person 
harmed for the damage incurred, pursuant to Article 
2(1)(c) […]

Fosen Linjen, para. 82
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Will the Supreme
Court accept and 
follow the Advisory
Opinion?

The Real Question…



”

I will take as my starting point that the Supreme
Court shall not base itself on the opinions from the
EFTA Court untested, but has both the
authority and the duty to independently
assess whether and to what degree this shall be 
done. On that background, I cannot see that the
Supreme Court is formally cut off from 
relying on a deviating view.

However, considering that such Opinions naturally
shall be given a subsantial weight, particular
reasons are required in order for the
Supreme Court to deviate from them.

Justice Matheson, Stx, para. 94.



”
For the EFTA Court to fill its role, 
the Court’s interpretation of EEA 
law cannot be deviated from 
unless there are good and 
weighty reasons in favour of
doing so.

Justice Skoghøy, Holship, para. 77



Good and weighty reasons?
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Akte werden als acta jure imperii bezeichnet, 
während das wirtschaftliche
Handeln des Staates mit dem Begriff acta jure 
gestionis umschrieben
wird. Je nachdem, unter welche Kategorie die 
öffentliche Auftragsvergabe
subsumiert wird, wird der Staat privilegiert oder 
nicht.

[...]

Ein solches Verfahren ziele auf den Abschluss eines 
Vertrags zwischen gleichberechtigten
Partnern. Eine Privilegierung des Staates aus dem 
einzigen Grund, weil er der
Staat ist, ist nicht zu rechtfertigen.

A privilege for the State?
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State Action is traditionally divided into two 
categories: sovereign acts are called acta jure 
imperii, while the commercial acts of the state 
are called acta jure gestionis. Depending on 
which category the public procurement is 
subsumed, the state is privileged. 

[…]

Such a [procurement] procedure aims at 
concluding a contract between equal parties. A 
privilege of the state for the sole reason that it 
is the State is unjustifiable.

A privilege for the State?
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